STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

IN RE:  THOVAS K. DOUGHTY, Case No. 06-4829EC

Respondent .

N N N N

RECOMVENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings (DOAH) held a formal hearing in this cause
on May 23-24, 2007, in Tallahassee, Florida. The follow ng
appear ances were entered:

APPEARANCES

For Advocat e: Linzie F. Bogan, Esquire
Seni or Assistant Attorney Genera
The Capitol, Plaza Level One
Tal | ahassee, Florida 32399-1050

For Respondent: Hayden Denpsey, Esquire
John Londot, Esquire
101 East Col | ege Avenue
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES

The issues for determ nation are whet her Respondent Thonas
Doughty, a former enployee of the University of North Florida,
vi ol ated Section 112.313(8), Florida Statutes, by using
i nformati on not available to nmenbers of the general public and
gai ned advant age by reason of his official position for his
personal benefit or the benefit of his conpany | SOCORP, and, if

so, what is the appropriate penalty?



Whet her Respondent Thomas Doughty, fornerly an enpl oyee of
the University of North Florida, violated Section 112.3185(3),
Florida Statutes, by hol ding an enpl oynent or contractual
relationship with a business entity in connection with a
contract that he participated personally and substantially in
whil e working as a public enployee, and, if so, what is the
appropriate penalty?

PRELI M NARY STATEMENT

On Decenber 7, 2005, the Florida Conm ssion on Ethics
i ssued an order finding probable cause to believe that
Respondent, Thomas K. Doughty, as a fornmer enployee of the
University of North Florida, violated Section 112.313(8),
Florida Statutes, by using information not avail able to nenbers
of the general public and gai ned by reason of his official
position for his personal benefit or the benefit of his conpany
| SOCORP. The Florida Conm ssion on Ethics also found probable
cause to believe that Respondent violated Section 112.3185(3),
Florida Statutes, by holding an enpl oynent or contractual
relationship with a business entity in connection with a
contract where he participated personally and substantially in
the course of his work as a public enployee.

On Novenber 30, 2006, the case was forwarded to the
Division of Administrative Hearings. On Decenber 14, 2006, an

Order was entered setting the case for final hearing on



February 21 and 22, 2007, in Tall ahassee, Florida. On
February 5, 2007, the parties filed a stipulated notion for
conti nuance. On February 6, 2007, an order was issued granting
a continuance and rescheduling the final hearing for April 3
and 4, 2007, in Tall ahassee, Florida. On March 22, 2007, the
parties filed a second stipul ated notion for continuance. On
March 29, 2007, an order was issued granting a continuance and
rescheduling the final hearing form My 23 and 24, 2007, in
Tal | ahassee, Florida.
At the final hearing, the Advocate called four wtnesses,
i ncl udi ng Respondent Thomas K. Doughty. Admtted into evidence
were Advocate’'s Exhibits Al, A4, A5, A7, All, A23, A29 (1 page),
A30, A36, A39, A4l1l, A44, A45, A46, A47, A49, AS50 and A51.
Respondent testified on his own behalf and presented
deposition testi nony of one other witness. Respondent offered
exhibits Rl1 and R2 into evidence. Exhibit RL was admtted into
evidence. Ruling upon the adm ssibility of Exhibit R2 was
reserved at the final hearing and that exhibit is now rejected.
The parties were granted | eave to file proposed recomended
orders nore than ten days followng the filing of the transcri pt
of the final hearing. The transcript was filed on June 14,

2007.



The proposed reconmended order of each party has been
reviewed and utilized in the preparation of this Recomended
O der.

References to Florida Statutes are to the 2006 Edition
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. In January 2001, Respondent Thomas Doughty was hired by
the University of North Florida (UNF) to serve as the Deputy
Director of Information Systens for the Florida Partnership for
School Readiness.Y Respondent served in this position from
January 10, 2001 until March 20, 2002.

2. Respondent’s enpl oynent with UNF was funded through a
grant provided to UNF by the Florida Departnent of Education.

3. In 1999, the Florida Partnership for School Readi ness
(The Partnership) was established for purposes of admnistering
School Readi ness prograns in the State of Florida. Chapter 99-
357 Laws of Florida (1999). At its inception the Florida
Partnership for School Readi ness was assigned to the Executive
Ofice of the Governor for admnistrative purposes.

8§ 44.01(4)(a), Fla. Stat. (1999). However, in 2001 the Florida
Partnership for School Readiness was re-located to the Agency
for Workforce Innovation (AW) for adm nistrative purposes. 8§

44.01(4)(a), Fla. Stat. (2001).



4. During Respondent’s enploynment with The Partnership,
his primary job responsibility was to nove forward a program
bei ng devel oped by and for The Partnership called the Sinplified
Point of Entry/Uniform Wit List program This included hel ping
to create the | egislative budget request for the project,
justifying the project before the State’ s technol ogy revi ew work
group, getting funds approved for the procurenent docunent and
hiring the vendor to actually create the sinplified point of
entry system Respondent, on behalf of The Partnership, was
responsi bl e for overseeing the devel opnent and i npl enentati on of
the Sinplified Point of Entry/UniformWait List Program

5. Respondent’s job duties as Deputy Director of
I nformation Systens al so included | eadi ng the devel opnent and
i mpl enentation of the information systen(s) used by The
Partnership including, but not [imted to, the web-based
sinplified point of entry unified waiting |ist, coordination of
exi sting systenms to ensure a seanless delivery of service,
contacts database, coordinating all data processing activities,
and overseeing the contracts for data nmanagenent services.

Addi tional |y, Respondent was responsible for review ng the
technical work of project teans in systens planning studies,

i nformati on needs assessnents and systens anal ysis and revi ew ng
approaches and nethods to assess effectiveness in neeting

managenent objectives. Respondent al so advised and assisted The



Partnership’s Executive Director in nmatters regardi ng data
managenent, information systens and conputer network

adm nistration issues. Finally, Respondent was responsible for
hel ping The Partnership to position itself so that the agency
coul d secure funding through the | egislative process for the
devel opnent of the school readi ness system

6. Katherine Kam ya served as the Executive D rector of
The Partnership fromJuly 2001 t hrough February 2004.

7. The Sinplified Point of Entry/Unified Wait List Program
was a web-based systemthat was designed to allow individuals
seeki ng school readiness services to register for all rel ated
services using a single application process.

8. Fromthe tinme he was hired in January 2001 until
Novenber of 2001, when Carrie Cole started working with
Respondent at The Partnership, Respondent was the only person
working in the Partnership’ s I nformati on and Technol ogy
Departnent. Carrie Cole only worked with Respondent until
May 15, 2002, when she left for maternity | eave.

9. On June 14, 2001, approximately five nonths after
commenci ng work at The Partnership, Respondent and his business
partner Walter Ales forned a conputer consulting conpany named
| SOCORP. According to the Articles of Incorporation | SOCORP was
established to “carry on, conduct, maintain and ot herw se

operate a business for technol ogy consulting, sales, service and



other related activities.” Respondent is a 49 percent
shar ehol der, vice-president and director of | SOCORP.

10. After incorporating in June 2001, | SOCORP,

Respondent’ s conpany, submitted an application with the Florida
Depart nent of Managenent Services to becone an authorized vendor
with the State of Florida. According to Respondent, | SOCORP,
over the course of several nonths, submtted information to the
Fl ori da Departnment of Managenent Services in an effort to secure
a State Term Contract. On Novenber 6, 2001, Respondent’s
conpany | SOCORP was issued a State Term Contract and pursuant to
the said contract was authorized to provide to agencies of the
State of Florida “IT consulting services as well|l as hardware and
software sal es.”

11. Soon after receiving the State Term Contract, but
prior to Decenber 2001 when Respondent infornmed AW Executive
Director Katherine Kaniya that he wanted to terminate his
enpl oynent, Respondent allegedly met with then Director of the
Commi ssion on Ethics, Bonnie WIllians. The purpose of the
nmeeti ng, according to Respondent, was to discuss the conflict of
interest provision in ISOCORP S State Term Contract. Later,
when providing a sworn statenment to Ronald Mdalli, an
investigator with the Conm ssion on Ethics, Respondent recall ed
the followng with regard to his purported neeting with Bonnie

WIlians:



M. Doughty: So | was elated, this is
fantastic, finally we got our State term
contract, we are going to be a real conpany
that can do business with the State. So |
run up there, she puts the docunent in front
of me and | start initialing it, initialing

it, initialing it. | get a copy of it later
on. | don’t knowif they sent it to nme a
week later and | started | ooking through it
and went, oh crap, | wonder as a UNF

enpl oyee | am considered a State enpl oyee.
| don’t know and | don’t want to do any
thing wong and that is when | cane here.

M. Malli: Okay.
M. Doughty: | cane here and | told
Ms. WIllians and | think she has no

recoll ection of this.

M. Malli: She doesn’t, she speaks to a
| ot of people.

M. Doughty: But it was at the Rem ngton

G een office. | was sitting in her office.
| think she had two chairs, nice confortable
chairs and | told her the situation. | wor k

for UNF, | amgrant funded by DOE, | am at
the Partnership, we are housed in ECG
[OFfice of the Governor], we are
transitioning over to AW and she said,

well, | agree, | don't know where you bel ong
ei ther, but you should go ahead and file and
| amreiterating, but go ahead and file for
a rule opinion but in the neantinme don't do
any business and | think you will be all
right.

Due to the non-corroboration of Respondent’s testinony regarding
Bonnie Wllians' alleged affirmation of his position, that
portion of his testinony is not deened creditable.

12. I n Decenber 2001, Respondent infornmed Katherine

Kam ya, then Executive Director of The Partnership, about his



desire to termnate his enploynent with the State so that he
could cultivate his conpany | SOCORP
13. Respondent advised Kamya that if The Partnership

desired to retain his services, The Partnership would have to
contract with Respondent’s conpany, |SOCORP. |In Decenber 2001
follow ng this discussion with Kam ya, Respondent, on behal f of
hi s conpany | SOCORP, submtted to Kam ya the foll ow ng:

1) An MS activities |ist;

2) A potential statenent of work;

3) A rate sheet with an approxi mate cost

for | SOCORP to participate/inplenent all the

tasks on the statenment of work, with the

exception of the “School Readi ness Childcare

Systent,

4) A sanpl e purchase order for work that

was secured by the Governor’s office from

anot her vendor;

5) An | SOCORP conpany brochure; and,

6) A copy of the | SOCORP State Term
Contr act .

14. Respondent, when submitting the information to Kam ya,
advi sed that the “information [was] intended as a starting
point.” Respondent subnmtted the above information to Kam ya
whi | e Respondent continued to serve as the Director of
I nformati on Systenms for The Partnership and during the tine when
The Partnership was attenpting to select a vendor for the

Sinmplified Point of Entry/Unified Wait |ist programafter The



Partnership received “non-responsive” and “excessively” costly
bids for the work fromtwo conpanies, Vector and Covansys.

15. The Statenent of Wrk submtted by Respondent to
Kam ya in Decenber 2001 defines the proposed “scope of services”
to be provided by | SOCORP to The Partnership and the cost for
| SOCORP to participate in or inplenent the enumerated tasks.
The tasks and correspondi ng hours are as foll ows:

Task 1 - Sinplified Point of Entry —
Consul ti ng services for overseeing,
mentoring and contributing to the

devel opnent and i npl enentati on of the SPE
(240 hours)

Task 2 - TAPP Data Entry System Reporting —
Consul ting services for design and

devel opnent of a systemfor the collection
of Teenage Parent Program participant data
via the web. (250 hours)

Task 3 - Electronic Coalition Plan

Subm ssion System — Consulting services for
t he design and devel opnment of an el ectronic
coalition plan subm ssion systemutili zing
Adobe Acrobat forms (250 hours)

Task 4 - School District Expenditure
Reporting System — Consul ting services for
t he design and devel opnent of a system for
the collection of school district

expendi ture data based on the FA-399 form
(250 hours)

Task 5 - School Readi ness Wbsite —

Consul ting services (creative design, web
programm ng) for the design, devel opnent and
i npl enentation of a new School Readi ness
website. (220 hours)
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Task 6 - School Readi ness System —

Consul ting services for overseeing and
contributing to the docunentation, design,
devel opnment and i npl enentati on of the
“School Readi ness Childcare System”

16. In February 2002, the conpany Vector was sel ected as
the vendor for the Sinplified Point of Entry/Unified Wait Li st
program On February 27, 2002, Respondent tendered his
resignation to the University of North Florida and The
Partnershi p. Respondent advised in his letter of resignation
that he “learned a great deal” while working at The Partnership.
March 20, 2002, was the effective date for Respondent’s
resi gnati on.

17. On Monday, March 4, 2002, Respondent sent an e-nmil to
Jeff Ling at MGT of America, Inc., providing therein
“information to help put together a proposal for the “School
Readi ness Data System” |Included with the information submtted
by Respondent to Ling was the Statenent of Work for the
sinplified Point of Entry and an expl anatory note advising that
“the SPE [sinplified point of entry] will serve as the front
door to School Readiness Services.”

18. On March 13, 2002, exactly seven days before the
effective date of Respondent’s resignation, | SOCORP
Respondent’ s conpany, submtted to The Partnership a proposal

for Respondent, through | SOCORP, to serve as technical |ead on

the Sinplified Point of Entry/Unified Wait List project and

11



coordi nate and assist with The Partnership’s transition fromthe
Executive Ofice of the Governor to the Agency for Wrkforce

| nnovation (first proposal). Wile working at The Partnership

t hrough his employnment with the University of North Florida,
Respondent’s job duties included serving as technical |ead on
the Sinplified Point of Entry/Unified Wait List project and
coordi nating and assisting wwth The Partnership s transition
fromthe Executive Ofice of the Governor to the Agency for
Wor kf orce | nnovati on.

19. On March 13, 2002 | SOCORP subnmitted a proposal (second
proposal) to The Partnership “to assist with the design of the
requi rements and procurenment of a new, centralized schoo
readi ness systemthat would be used to adm nister all school
readi ness prograns.” The second proposal al so provides that
“I SOCORP is proposing to assist wth the creation of the new
requi rement docunent for this centralized systemand wite the
advanced pl anni ng docunent to assist the Partnership with this
process.” The proposed cost for | SOCORP to performthe proposed
services was $187,500. The second proposal included the
follow ng subtitled sections: Overview, Current Situation,
Under st andi ng of Primary Objectives, Wrk Tasks, Deliverables,
Time Lines, Professional Staff, and Proposed Cost. The second

proposal notes further that,

12



20.

The Partnership is noving forward with the
devel opnent of a “scal ed down” version of
the original [Sinplified Point of Entry]
that can be used as a “front door” to the
new school readi ness systemsinplifying the
process for parents/guardians. The
Partnership is nowin the process of

formul ating the “backend” or data warehouse
conponent of the system

Addi tionally, the second proposal notes that one of

the primary objectives for the work to be perforned by | SOCORP

was to “Draft an advanced pl anni ng docunent and all supporting

docunentation for a future procurenent” related to the schoo

readi ness system In explaining the second proposal, Respondent

testified as foll ows,

There is a -- there is a conpany right now
that has a systemcalled, | think it is
called EFS. This systemwas used and stil
is used, but initially it was used to nanage
the financial and the case managenent.
Basically to inplenent the programfor, it
is not Pre-K, but it is one of the prograns
t hat was under the unbrella of Schoo

Readi ness that canme from DCF. So basically
it was a programthat they tracked, it is
what they used to operate that program and
they had all, you know, again, contracting,
case nmanagenent, financial information,
billing, everything was in that system
Well, when all these progranms cane into the
Partnership, that system at least it was
that at the tine, couldn't support all of

t hese other prograns because they are so
different and they all pretty nuch had their
own systens. The Partnership because they
only spent 1.2 | guess on the sinplified
poi nt of entry had sone extra noney t hat
they wanted to spend on a study to determ ne
what a dream system woul d be in order to
create a systemthat could adm nister all of

13



t hose prograns, including the case
managenent and the financial conponents and
everything, it is a big undertaking. And so
that contract was to go statew de and hol d
st akehol der neetings. W had stakehol der
meetings in Tanpa, Jacksonville, four or
five locations throughout the state. W
invited all the stakeholders, the central
agency, the School Readiness, any ot her
interested parties could cone, give us their
i nput and, of course, we recorded it. W
basically had -- and ultimately conpiled al
of that information along with the
interviews that we held with the Governor's
O fice and the Legislature and all the other
st akehol ders here, you know, at the
different State agencies that were invol ved.
So what that was essentially a study that
woul d come back with different deliverables
that ultimately would be this is pretty mnuch
what these stakehol ders are saying would be
enconpassed in the dream system

21. Although both of the March 13, 2002, proposals from
| SOCORP were signed by Walter Al es, Respondent’s business
partner at | SOCORP, Respondent and Ales jointly prepared the
pr oposal s.

22. On April 4, 2002, David Slusher, then Deputy Director
of Finance and Administration for The Partnership, submtted to
AW two requests for purchase orders. The first request, in the
amount of $25, 000. 00, sought to have a purchase order issued to
| SOCORP for the purpose of “continuing [to] have Tom Doughty
work as technical |ead on the SPE project [that was then]
underway with Vector.” The second request, in the amount of

$187, 500. 00, sought to have a purchase order issued to | SOCORP

14



so that the conpany could assist The Partnership in the design
of the requirenments and procurenent of a new, centralized schoo
readi ness systemthat would be used to adm nister all school
readi ness prograns in Florida. Slusher submitted non-
conpetitive bid/sole source justifications for both purchase
order requests. The requests for purchase orders were submtted
by Sl usher approximately two weeks after the effective date of
Respondent’ s resignation, but staff of The Partnership knew
several weeks prior to Respondent’s resignation that Respondent,
t hrough | SOCORP, woul d conti nue providing services to The
Part ner shi p.

23. The non-conpetitive bid/sole source justification for
t he $25, 000. 00 purchase order request provides as follows.

We desire to contract with | SOCORP for the
services of M. Thomas Doughty to act as
technical |lead on the SPE/ UANL project and to
coordi nate and assist with the IT support
transition fromEOGto AW. M. Thonas
Doughty has uni que experience in the area of
the Sinplified Point of Entry/Unified

Wai ting List (SPE/UW) devel opnent and

i mpl enentati on as he was the Deputy Director
of Managenent Information systens for the
Partnership fromJanuary, 2001 until

March 20, 2002. M. Doughty’s experience in
t he devel opnent of the RFP for the SPE UL
system and his particul ar know edge of the
requi rements of the Partnership’ s technol ogy
and data systens needs is crucial to enable
the conpletion of this project within the
currently established deadline.

Thi s project has been devel oped over several
years and the current status of the project

15



requi res the ongoi ng invol venent, gui dance,
and insights of M. Doughty at this critica
time to ensure the project conpletes on tine
and that the delivered system neets the
needs of [the] Partnership and the prograns
it adm ni sters.

24. The non-conpetitive bid/sole source justification for
t he $187,500. 00 purchase order request provides as follows.

We desire to contract with | SOCORP to assi st
the Partnership in the design of the

requi renments and procurenent of a new,
centralized school readiness systemt hat
woul d be used to adm nister all school

readi ness prograns in Florida. |SOCORP is a
State Terns Contractor for these services
and has a staff nenber with uni que know edge
and experience in the technol ogi cal and data
systens needs of the Partnership and all of
t he stakehol ders in the school readiness
programs throughout the state. M. Thonas
Doughty was the Deputy Director for
Managenent Information Systens for the
Partnership from January, 2001 through

March 20, 2002. During that tinme he played
a key role in the efforts to bring the
Sinmplified Point of Entry/Unified Waiting
List project to a point where it will be

i npl enented by the end of the current fiscal
year. During his tenure at the Partnership
M . Doughty was a primary participant in the
numer ous di scussi ons and neetings that |ed
to the envisioning of this new school

readi ness system

M. Doughty is reflected as a Co-Project
Manager in the |1 SOCORP proposal related to
this procurenent action and his ability to
incorporate his [sic] firs-hand
under st andi ng of the conplexities inherent
in the diversity of existing technol ogy and
data systens and the necessity for having a
si ngl e, conprehensive systemto serve the
current, and future, needs of the overal
school readi ness program cannot be

16



overstated. Gven this project has to be
conpl eted by June 30, 2002 due to the nature
of the funds that are financing this
project, there is no other State Terns
Contractor that could take on a project of
this scope and be able to realistically neet
the specified delivery tineline.

25. Upon inquiry about the Sinplified Point of Entry
Project by the investigator for the Comm ssion on Ethics,
Respondent stated the following in response to his personal
counsel ' s questi ons.

MR, DOUGHTY: Well, this project used to
live over at Departnent of Education. This
is the sinplified point of entry.

MR DEMPSEY: Right.

MR DOUGHTY: It used to live at the
Departnent of Education and they never got
it off the ground. And so, you know, year
after year they kept trying to do sonething
and then, you know, finally it cane to the
Partnership and they had it for a year or so
and they needed to get it off the ground.

MR. DEMPSEY: But she wanted you to stay
because you had a specialized know edge
about this whol e process.

MR, DOUGHTY: Right, right.

MR. DEMPSEY: So | don't think it was a
position that you could just switch people
in and out because there was not anybody
else with that sort of know edge; is that
right?

MR. DOUGHTY: That is correct.

(A46, pgs. 41, 42)
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26. Kamiya, forner Executive Director of The Partnership,
confirmed that she wanted Respondent to continue to provide
services to The Partnership because of Respondent’s uni que and
speci al i zed knowl edge about the Sinplified Point of
Entry/Uni form Wit List project and the devel opi ng school
readi ness system

27. On April 5, 2002, AW issued to | SOCORP a purchase
order in the anpunt of $25,000.00 so that Respondent, through
hi s conpany | SOCORP, coul d serve as technical |ead on the
Sinplified Point of Entry/UniformWit List project and assi st
The Partnership in transitioning fromthe Executive office of
t he Governor to the Agency for Wrkforce |Innovation.

28. On April 8, 2002, AW issued to | SOCORP a purchase
order in the anount of $187,500.00 so that | SOCORP coul d assi st
in the design of the requirenents of and procurenent of a school
readi ness system

29. The $25,000.00 and $187, 500. 00 purchase orders were
| SOCORP'S first contracts as a corporation.

30. Prior to working at The Partnershi p, Respondent had
never worked in a position related to the Sinplified Point of

Entry/Uniform Wit List project.
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CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of
t hese proceedings. 88 120.56(9) and 120.57(1), Fla. Stat.

32. Section 112.322, Florida Statutes, and Florida
Adm nistrative Code Rule 34-5.0015 aut horize the Conm ssion on
Et hics to conduct investigations and to nake public reports on
conpl ai nts concerning violations of Part |11, Chapter 112,
Florida Statutes (the Code of Ethics for Public Oficers and
Enpl oyees) .

33. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

i ssue of the proceedings. Departnent of Transportation v.

J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In this proceeding, it is the Conm ssion,
t hrough its Advocate, that is asserting the affirmative: that
Thomas K. Doughty violated Sections 112.313(8) and 112.3185(3),
Florida Statutes. Conm ssion on Ethics proceedi ngs seeking
recommended penalties against a public officer require proof of
the alleged violation(s) by clear and convincing evidence. See

Latham v. Florida Conmin on Ethics, 694 So. 2d 83 (Fla. 1st DCA

1997). Therefore, the burden of establishing by clear and
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convi nci ng evidence the el enments of Respondent’s violations is

on the Conm ssion.

34.

As noted by the Suprene Court of Florida:

[C] |l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renenbered; the
testi mony nust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

In Re Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting Slomw tz

v. Wl ker,

429 So. 2d 797, 800 (Fla. 4th DCA 1983).

Suprene Court of Florida al so explained, however, that

Th

e

al t hough

the “clear and convi nci ng” standard requires nore than a

“preponderance of the evidence,” it does not require proof

“beyond and to the exclusion of a reasonable doubt.”

35.

foll ows:

Id.

Section 112.313(8), Florida Statutes, provides as

DI SCLOSURE OR USE OF CERTAI N | NFORNMATI ON.

No public officer, enployee of an agency, or
| ocal governnent attorney shall disclose or
use information not avail able to nenbers of
t he general public and gained by reason of
his or her official position for his or her
personal gain or benefit or for the persona
gain or benefit of any other person or

busi ness entity.
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36. In order to establish a violation of Section
112.313(8), Florida Statutes, the foll ow ng el enents nust be
proven.

1. The Respondent nust have been a public
of fi cer or enpl oyee.

2. The Respondent nust have discl osed or
used informati on which was:

a) not available to nenbers of the genera
public and

b) gained by reason of the Respondent's

of ficial position.

3. Such information nust have been

di scl osed or used with an intent to secure
personal gain or benefit for the Respondent
or anot her person or business entity.

37. The Advocate has established by clear and convincing
proof that Respondent, Thomas Doughty, at all tines material to
this matter, was a public enployee as contenpl ated by Section
112.313(8), Florida Statutes. The first el enment has been
est abl i shed.

38. The Advocate nust next prove by clear and convincing
evi dence that Respondent disclosed or used information which was
not available to nenbers of the general public and gai ned by
reason of Respondent’s official position.

39. The Legislature elected not to define “information” as
that termis used in Section 112.313(8), Florida Statutes. It

is well established that “[w]ith regard to concl usions of | aw,

Florida Courts defer to an agency’s interpretation of statutes
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and rules the agency is charged with inplenmenting and enforcing,
unl ess they are clearly erroneous or contrary to law.” Hobbs v.

Fla. Dept. of Transp., 831 So. 2d 745, 747 (Fla. 5th DCA 2002).

40. The Commi ssion on Ethics, in advisory opinion 04-15
noted that “[t]he Anerican Heritage Dictionary, Second Coll ege
Edition, defines the term“information” as being “know edge
derived from study, experience, or instruction.” The relevant
“information” in the present case is the uni que know edge and
experi ence that Respondent garnered while working as Information
Systens Director at The Partnership. On two occasions, once
when justifying the $25,000. 00 doll ar purchase order, and again
when justifying the $187,500. 00 purchase order, The Partnership
clearly and unequivocally stated that it was necessary to hire
| SOCORP, Respondent’s conpany, through a non-conpetitive bid
process because of Respondent’s specialized know edge and
expertise as to matters related to the Sinplified Point of
Entry/Unified Wait List program Respondent’s specialized
knowl edge and expertise as to natters related to the Sinplified
Point of Entry/Unified Wait List project, including the schoo
readi ness system and all aspects thereof, were acquired by
Respondent through his position as Director of Information
Systens at The Partnership. The uni que personal know edge and
experiences that Respondent garnered while working at The

Part nership concerned matters uni que to Respondent and these
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matters were therefore not available to nenbers of the genera
public. Respondent’s unique know edge and experience resulted
in his conpany | SOCORP bei ng awarded contracts val ued in excess
of $212,000.00. The clear and convincing evi dence establishes

t hat Respondent, as to the Sinplified Point of Entry/Uniform
Wait List project, possessed information not available to the
general public that he gai ned by reason of his enploynent at The
Par t ner shi p.

41. Next, the Advocate nust prove by clear and convi ncing
evi dence that Respondent disclosed or used the information with
intent to secure personal gain or benefit for the Respondent or
anot her person or business entity. The evidence presented at
the final hearing clearly and convincingly denonstrates that
Respondent, within five nonths of commenci ng work at The
Partnership, filed Articles of Incorporation for | SOCORP.
Shortly thereafter Respondent initiated paperwork with the
Depart nent of Managenent Services to secure a State Term
Contract for |1SOCORP. Upon receipt of the State Term Contract
i n Novenber 2001, Respondent said he met with the Executive
Director for the Comm ssion on Ethics as a result of
Respondent’ s concern about the conflict of interest provision
contained in the State Term Contract. Wthin approximtely a
month of that alleged neeting with the Executive Director of the

Comm ssi on on Ethics, Respondent, while still serving as the

23



Director of Information Systens for The Partnership, engaged in
di scussions with Katherine Kam ya about the ability of | SOCORP
to provide a nyriad of conputer services to The Partnership
Respondent's concern about the conflict of interest provision in
the State Term Contract evinces his intent to do business
t hrough 1 SOCORP with the very agencies, including The
Partnership, that he worked closely with while serving as the
Director of Information Systenms for The Partnership. The
Advocat e has established by clear and convi nci ng evidence that
Respondent intended to use the information that he acquired
whil e working at The Partnership for the personal gain of
hi msel f or his conpany | SOCORP.
42. The Advocate has al so established by clear and
convi nci ng evidence that Respondent violated Section 112.313(8),
Florida Statutes, by using information not avail able to nmenbers
of the general public and gai ned by reason of his official
position for his personal benefit or the benefit of his conpany
| SOCORP.
43. Section 112.3185(3), Florida Statutes, provides as

fol | ows:

No agency enpl oyee shall, after retirenent

or term nation, have or hold any enpl oynent

or contractual relationship with any

busi ness entity other than an agency in

connection with any contract in which the

agency enpl oyee partici pated personally and
substantially through decision, approval,
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di sapproval, reconmmendation, rendering of
advice, or investigation while an officer or

enpl oyee.

44, |In order to establish a violation of Section
112.3185(3), Florida Statutes, the follow ng el ements nust be
proved:

1. The Respondent nust have been an

enpl oyee of the executive or judicial branch
of state governnent.

2. After retirenent or termnation from
public service, the Respondent nust have
hel d an enpl oynent or contract ual
relationship with a business entity.

3. Such enpl oynent or contractual

rel ati onshi p nust have been in connection
with a contract in which the Respondent
partici pated personally and substantially

t hrough deci si on, approval, disapproval,
reconmendati on, rendering of advice or

i nvestigation while a officer or enployee of
the executive or judicial branch of state
gover nment .

45. Advocate has established by clear and convinci ng proof
that Thomas Doughty, at all tinmes material to this matter, was
an enpl oyee of an agency of state governnent as contenpl ated by
Section 112.3185(3), Florida Statutes.? The first elenent has
been establi shed.

46. Next, the Advocate nust prove by clear and convi ncing
evi dence that Respondent, after term nation from public service,

hel d an enpl oynent or contractual relationship with a business

entity. Section 112.312(5), Florida Statutes, defines a
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“business entity” to nean “any corporation, partnership, limted
partnership, proprietorship, firm enterprise, franchise,
associ ation, self-enployed individual, or trust, whether
fictitiously naned or not, doing business in this state.”
Respondent’s conpany | SOCORP is a business entity and
Respondent, as an enpl oyee and director of |SOCORP, had a
contractual relationship with the conpany. The Advocate has
established by clear and convincing proof the second el enent
necessary to establish a violation of Section 112.3185(3),
Fl orida Stat utes.

47. The final elenment requires that Advocate prove by
cl ear and convi nci ng evi dence that Respondent’s enpl oynent or
contractual relationship with | SOCORP nmust have been in
connection with a contract in which Respondent parti ci pated
personal ly and substantially through decision, approval,
di sapproval, recommendati on, rendering of advice or
i nvestigation while an enpl oyee of the executive branch of state
government. The Commi ssion on Ethics, in interpreting this
statute, has limted the scope of this statutory provision to

activities related to the procurenent process. Comm ssion on

Et hi cs Advi sory Opi ni on 83- 8.

48. For purposes of inplenenting the prohibitions

contained in Section 112.3185(3), Florida Statutes, the

26



Comm ssion on Ethics, in Advisory Opinions 00-6 and 01-6, noted
the foll ow ng:

To participate ‘personally’ neans directly,
and includes the participation of a

subordi nate when actually directed by the
former Governnment enployee in the matter
‘Substantially,” nmeans that the enpl oyee’'s
i nvol venent nust be of significance to the
matter, or forma basis for a reasonable
appear ance of such significance. It
requires nore than official responsibility,
know edge, perfunctory involvenent, or

i nvol venent on an admi nistrative or

peri pheral issue. A finding of
substantiality should be based not only on
the effort devoted to a matter, but on the
i nportance of the effort. Wile a series of
peri pheral involvenents nay be

i nsubstantial, the single act of approving
or participation in a critical step may be
substantial. (citing 5 C F.R Section
737.5(d)).

49. Respondent's primary job responsibility while working
as the Director of Information Systens for The Partnership was
to nove forward the Sinplified Point of Entry/Unified Wait |i st
project. Wiile still wearing the hat of Director of Infornmation
Systens for The Partnership, Respondent, as an enpl oyee and
Director of |1 SOCORP, submtted in Decenber 2001 a proposal to
Kat heri ne Kamya to have | SOCORP performa nyriad of conputer
consulting projects for The Partnership including matters
related to the Sinplified Point of Entry and School Readi ness
projects. Respondent, in his capacity of Director of

| nformati on Systens for The Partnership, recommended and advi sed
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The Partnership to hire his conmpany | SOCORP. Respondent was
obviously attenpting to serve two masters during a tinme when he
was being paid to serve only one: The Partnership. Respondent,
in his capacity as Director of Information Systens for The

Part nership, participated personally in the procurenent process
related to The Partnership s decision to hire his conpany

| SOCORP for services provided pursuant to the two purchase
orders at issue.

50. A state enployee participates “substantially,” through
“deci si on, approval, disapproval, recomrendation, rendering of
advi ce or investigation” of a contract,® when that enpl oyee's
i nvol venment in the procurenent or devel opnent of the contract is
of significance to the matter or forns a basis for a reasonable
appear ance of such significance. On at |east three occasions
Respondent, while serving as Director of Information Systens for
The Partnership, submtted proposals to The Partnership wherein
he recommended to The Partnership by submtting the | SOCORP
proposal s that The Partnership should contract with | SOCORP.

The affirmative acts of recomrendi ng | SOCORP occurred in
Decenber 2001 when Respondent submtted | SOCORP's initial
proposal to Kamya and it occurred twi ce nore on March 13, 2002,
when | SOCORP submtted to The Partnership proposals related to

t he $25, 000.00 and $187,500 proposals, respectively. It cannot

be said under these facts that Respondent’s role in this matter
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was either uninportant or peripheral to The Partnership’s
decision to contract with | SOCORP. Respondent’s actions of
recommendi ng | SOCORP for the two purchase orders at issue were
significant factors in The Partnership s decision to hire

| SOCORP because the only way that The Partnership could secure
Respondent’ s services was by contracting with | SOCORP.
Respondent made this point clear to decision makers at The
Partnership. The Advocate has established by clear and
convincing proof the third and final el enment necessary to
establish a violation of Section 112.3185(3), Florida Statutes.
Respondent violated Section 112.3185(3), Florida Statutes.

RECOMVENDED PENALTY

The Legislature, in the first sentence of the Code of
Ethics for Public Oficers and Enpl oyees states that “[i]t is
essential to the proper conduct and operation of government that
public officials be independent and inpartial and that public
of fice not be used for private gain other than the renuneration
provided by law.” Respondent in the instant case engaged in the
very conduct that the Code of Ethics was enacted to protect
against. Wthin five nonths of commencing his enploynent at The
Part nershi p, Respondent was |aying the foundation to place
| SOCORP in a position to provide conputer consulting services to

t he agenci es that Respondent serviced and frequently interacted
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with in his capacity as Director of Information Systenms for The
Par t ner shi p.

By his own adm ssion Respondent acknow edged concern when
he saw that the State Term contract that he signed on behal f of
| SOCORP contained a conflict of interest provision. Respondent
testified that he sought the advice of the Executive Director of
t he Comm ssion on Ethics who told himto request an advisory
opi nion fromthe Comm ssion and refrain from doi ng business with
the State until the issues surroundi ng Respondent’s enpl oynment
status were clarified. Respondent disregarded this advice.

Section 112. 317, Florida Statutes, authorizes the
Comm ssion on Ethics, in cases involving former public
enpl oyees, to order a public censure and reprinmand, a civil
penalty not to exceed $10, 000.00 for each violation and
restitution of any pecuniary benefits received because of the
violation(s) conmtted.

Based on the findings of facts and conclusions of Law, it
is reconmended that a civil penalty of $10,000.00 be inposed
agai nst Respondent due to his violation of Section 112.313(8),
Florida Statutes; that a civil penalty of $10,000.00 be inposed
agai nst Respondent due to his violation of Section 112.3185(3),
Florida Statutes; and, that Respondent be publicly censured and

repri manded.
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It is further recormended t hat Respondent make restitution
in the amount of $212,500 to The Partnership, AW or the

appropri ate State agency.
DONE AND ENTERED this 7th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

s 6/ e

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Heari ngs
this 7th of August, 2007.

ENDNCTES

" Wien he was initially hired Respondent’s job title was Deputy
Director of Information Services. During the course of
Respondent’ s enpl oynent his job titled was changed but not his
duties and responsibilities. (A46, pg. 3) Throughout this

Order Respondent, when necessary, will be referred to as the
Deputy Director of Information Services.

2/ Respondent argues that as a former enpl oyee of the University
of North Florida he is not included within the definition of
“agency enpl oyee” as those terns are contenplated by Section
112.3185(3), Florida Statutes. This argunent is not persuasive.

3 Both purchase orders at issue were executed approxinmately two

weeks after the effective date of Respondent’s resignation.
However, Section 112.3185(3), Florida Statutes, applies to
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contracts that cone into exi stence either before or after the
enpl oyee | eaves public enploynent. See Conm ssion on Ethics
Advi sory Opi ni on 00- 6.

COPI ES FURNI SHED,

Linzie F. Bogan, Esquire
Advocate for the Florida

Comm ssion on Ethics
Ofice of the Attorney General
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

Hayden R Denpsey, Esquire
John Londot, Esquire

G eenberg, Traurig, P.A
101 East Col | ege Avenue

Tal | ahassee, Florida 32302

Kaye Starling, Agency O erk

Fl ori da Conmmi ssion on Ethics
Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Phillip C. C aypool, General Counse
Fl ori da Comm ssion on Ethics

Post O fice Box Drawer 15709

Tal | ahassee, Florida 32317-5709

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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